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The Chief Justices Case No. 8, Oliver Brown and others 
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r - V 

versus the Board of Education of Topeka., Shawnee County., 

. i 

Kansas 

The Clerks Counsel are present. 

The Chief Justice; Garter* 

-irf — ARGUMENT, Op, BEHALF OF THE ABFEiLM>Q£ 

l 

s By Me, Carter 

Ms?. Carters' This case is here cn direct appeal pursuant 
to Title 22, Section 1253 1 2201(h) from the final judgment cf 
a statutory three- judge court, District Court, for the District 
if Kansas , denying appellants 5 motion, application for a parm- 
nent injunction to restrain the enforcement of Chapter 72* 2.72k- 
of the General Statutes of Kansas on the grounds of. that 
statute 5 s fatal conflict with the requirements and guarantees 
of the Fourteenths. Amendment . 

The statute in question empowers hoards of education in 

■' ■ ' t - A ■■■■ > 

cities of the- first class in Kansas to maintain and operate 
public elementary schools' on a segregated basis, with the ex- 
ception of Kansas City, Kansas, which is empowered to maintain- 
segregated public high schools also* . - 

The law of Kansas is clear, as construed by the highest 
court of that State, that except for this statutory authority, 
the appellees in this instance would have no power to make any 
Whataob^r ih h^io; jUOhoo3j3. among children on the 



>Sr 


basis of race and color; or, to put it another way, the law zt 
Kansas is this* that ,it is a violation of statfe' law fcr any 
State officer to use race as a factor in affording • educat loi : zl 
opportunities unless that authority is specifically, cles2-l;> 
and expressly, granted by the legislature,. 

The. State oases, which are set" 'forth -and would set £1 :£■ 
out,. -are’ felted at page 2 of our brief t 


Moy -.* . it Jji; to be- noted -that tir' 


~ . ‘i;7rh 1 *1 Tv T -* *’..•»> 

- . >* J* w .-iZ. .v <u» t, r«ir w .... : * ! 


type* of color didcriinina'tion in high schools, with the c:::.;; . 
tion of Kansas City, Bhnsss* 

The Topeka school -system la operated on a: three - 

plani ; elementary 'schools going through" the 


after junior high schools through the ninth ^rade; and there-** 
af ter s enior high schools * 

So that In this instance, appellants are required 'tc 
attend segregated elementary schools through the sixth grs.ca,, 
but thereafter they go to high schools - 

|; r • . ; ; T ; £-T r T rr '-:;. 

vzon being, made as to which school they i-rlii attend 
basis : of'" race v - 

, If appellants are of Negro origin, they are minors who 
are eligible at the present time to attend the public elemen- 
tary schools in Topeka, t 

’ ■ , ■ ; ■ \ ' ' ' 

The appellees' are empowered by State law to maintain the 

public school system In Topeka, Kansas, The City of Topeka 
has been, divided into eighteen territorial divisions £>$zxU 
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school purposes. In each of these divisions appellees maintain 
one school for white residents; In addition, they maintain four 
segregated schools for Negroes . 

it is ch© gravamen of our complaint •*— it was the gi'? vs ver 
of oux 1 conipla ini below , and it is the gravamen of our anneal 
here * uixat the appellees have /deprived -- ire ha ve been de- 


prived of the equal pro teo felon of the laws where 


requires appellants to attend public elejnentary sahocla on a 


>5 ©gregated basis, boon use the act of s ©cars t i on. and fe's g ~ v 


?egregation in and of. itself denies them ;OGual . educational 


opportune. i>4®s which tne i'ourteenth Amendment secures* 

Zn the answer below, /the appellees, the school board, ^ 
defended this action on the ground that- they were acting p-vr- 
suant to the statute; 'ths,^ k^pollcnts were .not entitled to 
attend the ©lementary schools in Kansas, the eighteen ele- 
mentary schools, which they maintained for white children, 
s cue uy because of race and color, and vlmt they wouldn’t be 
dCijii-t,i,©d into those schools because they were llegroes • 

bhe State of Kansas in the court below, and in its brie,: 
filed here, defends the eons ti tut tonality of the statute in 
question, and affirmatively asserts that the State has the' 
powbss-to authorise the imposition of racial distinction for 
public school purposes. i 

v ■ .■; ■ ■ i 

i The only State op Federal constitutional limitation which 

■■■■■' •••■-•;•; . ’• ^ ... i. ■■} . i "■ f ; ■ ■■'■.. 'f- - v. fe'V -'f’l' . ' 

‘•.ne f'c-ate of Ehnscs Cencsdes on that power is that "when these 
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distinctions' are imposed the school physical facilities* fox* 
Negro children must be equal. 

With that limitation, they say that there can "be no 
’constitutional limitation on their power to Impose racial dir,* 
tinctiona. 

A three- judge court was convened ’in: the court below, pu^ 
suant to title 28 of the United States Code, section 228.1 an#- 
2284, and there a trial on the merits took place.' ' 

At the t2?ial, appellants introduced evidence designed to 
conclusively demonstrate that the act of segregation in and of 
itself made the educational opportunities which were provided 
in the four schools, maintained for Negroes, inferior to ' those 
in the (eighteen schools which were maintained for white chil- 
dren, because of racial segregation Imposed which severely . 
handieappedHegro children in their pursuit of knowledge, and • 
made it impossible for them to secure .equal education. 

In the course of the development of this uncontroverted 
testimony, appellants showed that they and other .Negro ehil~ 

• - ■ ......... i t 

dreii similarly situated were placed at a serious disadvantage 
With respect to their opportunity to develop cit.isenshlp 
a hills, and that they were denied the opportunity to learn 
to adjust personally and socially in a setting comprising a 
cross-section of the dominant population of the city. 

It was testified that racial segregation, as practiced' 
in the City of Topeka-, tended to relegate appellants and their 


group to an Inferior caste | that it lowered their level of 
aspiration; that it instilled feelings of insecurity and 

inferiority with them, and that it retarded their mental .and 
educational development, and for these reasons, the testimony 
said, it was impossible for the Negro children whotfere.s-et 
'off in these four schools to secure , In 'fact or in law, l:i 
education which was equal to that available to white eMlcfsh 
in the eighteen elementary schools / maintained for them* 

On August p, the District 'Court filed its opinion, its 
findings of fact and its conclusions of law, and a final 
decree, all of which are set out at page 2j?8 of the reecrCU 

¥e accept and adopt as our own all of the findings of 
fact of the court below, and I wish specifically tocall to- 
the Court’s attention the findings which are flndisigs 5 , 
and 6 , which are set out at page 245, in which the court 
found that there was no .'material ' difference between the four 
schools maintained for Negroes, and the eighteen schools t 
maintained for : white children with -respect to physicai^fhcilv 
ities , the educational qualifications of teachers, and the 
courses of study prescribe d« 

Here we abandon any claim, in pressing our attack on the 
unconstitutionality ' of this statute -- we abandon any claim ««■ 
of any constitutional inequality which comes from anything 
other than the act of segregation itself. 

In short, the sols basil toi cur appeal L&ze on the 


x o 


, 0:i ■ 


;• ' ' 7 

the mlntemnce ana •opemtioa of molaliy 8 e^ Sea : sehoola , 

; and under that basis we say, W ^ 

fch ° S ° !!00ls a *e ^esatea, that Ksgzo children are taied 
• *taal protection of the lava, .and they cannot ' 8 *oas» sm& utj 
j.xi educational opportunity 0 

This the court found as a fast, sr..1 X yijj *oM n >,,,- 

rincdngi T?Mch is eiso set out o*: oc: .by,.-, , . b 

^ TiISTLt 6f # 2TT cL^r'nr^-if* ' : . "•■' ■ 

Btt s ^ iee ^ W ^ purpose, thrt iiv ? 

Ml " t ^ ^ ^egstb ul. ci^ 

equEuxty in. £&g'g 3 it eonc* , v&&' ! * ®e « t— 

s vumi,..u^u j at a matter of* law, that tb - 

only typo of educational inegmlity vhioh.vas cognisable 

unda^ the Oonstitution ya B an eSneUionsi ^ taewality vhioh 

0t *” ft0B 2Erte?ial ana physical factory and absent any - “ 
Inequality of that level, the count said, 

'to a*e bound by Plesay v . t ^on a aad kag iaa • 

. - v ; Ries t0 tola in appellees' favor, and upholding the 

C Cilii v.^ *fc Cl w i. G22S. XCu *C of tl?irv ^ o ls ‘ 

v We ha^ one fmmMStea contention thieh 170 will seek to 
^-Ov-.-i.op yhs e curse of . this argument, and that content sen is 
that no State Ms any authority under the equal-protsetiob _ ... 
clause of the Fonrte ehfcfa Amendment to use race as a factor In 
affording educational opportunities among 'its citizens, 

•• .'; 1 1 

^ ^ two reasons ; ?iret, ue xs 5 tbit « dirit ion 


8 


of citizens by the States for public school pu» poses on the 
basis of race and color effect^ an unlawful and an unconstitu- 
tional classification within the meaning of the equal-protec- 
tion clause; arid, secondly, w© say that where public school 
attendance is determined on the basis of race and color- 
that it is impossible for Kegro children to - secure' equal c In- 
ca t tonal opportunities within the meaning of the equal promo- 
tion of the laws. 

¥ith regard to the first baa la . of our 'attack on the' 
statute-- Rasas' ''has authorised, under certain conditions , 
certain beards of education- to divide its schools at the 
elementary school level for the purpose of giving them educa- 
tional opportunities * 

It is our position that any legislative or governmental 
claEsification must fall with an even band on all persons 
similarly situated. 

This Court Ms long held that this is the law with 
•respect to a lawful classification, and in order to assure^ 
that this ©ven-Mndedness of the law in terms cf classification 
arista, this Court has set standards which say that where the 
Legislature Of a State seeks to make a classification or 
distinction among persons, that that classification and ihoae 
distinctions must rest, upon soma differentiation fairly related 

i v ■ j • , . ; 

to the object which the State soaks to regulate. 


£ 





Now, in this case the Negro children are --'.and other 
Negro children similarly situated are — put in one category/ 
for, public school purposes, solely on the basis of race and 

color, and white children are put In another category for 

. ' - .... ■■ . .. ■ . . . : ■ .... ■/ ■ , \ .. . 

the purpose of determining what schools they will attend. 

; . - ;V . k 

Jus jj.ce Mintons Mr » Garner, X do not lenow who tlior X 
have followed you on all the facts on this. Fas there a 
finding that the only basis of classification was race or 
color? v ■ 

Mr. Carters It was admitted the appellees admitted 
In their answer that the only reason that they would not 
permit Negro children to attend the 18 white schools was 
because they were Negroes. 

Justice Mintons Then we accept on this record that the 
only showing is that the' classification here was solely on 
race and color? y ■ if ,.h; " 

Mr. Carter. Yes, sir. X think the State Itself concedes 
this is so in its brief. 

Now, we say tha t , the - only basis for this division Is 
race* and that under the decisions of this Court that no 
state can use race, and race alone, as a basis upon which, to 
ground any legislai^^ey. 'any. 'lawful; .eonstd^utipiial authority 
and, particularly tills Court has indicated in a number of 
opinions, that this is so because It is not felt that race 


is a reasonable basic t.v.r-n t-fiub t iyity' V* .« 
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a real differentiation, and it Is not relevant and. In fact, 
this Court has Indicated that race is arbitrary and an 
irrational standard, so that I would also like to point out. 

If I may, going to and quoting the statute, that the statute 
itself shows that this is so. 

I am reading from the quote of the statute from page 5 
of our brief. The_ statute says; 

“ike Beard of Education may organise and maintain 
separate schools for the educe tion of white and colored 
children, including the high schools In Kansas City, ' Kansas'? 
no discrimination oh account of color shall be made in high 
schools except as provided herein. 

Me say that on the face of the statute this Is explicit ‘ 
recognition of tr^ fact that the authorization which the 
State gave to cities, of the first, clag s y ^nd--so“'fdrth, to 
make this segregation on the ‘’hasis.^of^ race, carried with it 
the necessary fact, that they were permitted to discriminate’ 
on the basi3 of race and color, and that the statute 
recognises that these two things are interchangeable and can 
hot be separated. 

•; ... how, without further belaboring cur classification 
argument, our theory is that if the normal rules of „■ 
classification, the equal protection doctrine of classification 
apply to this case — and we say they should be applied ---• 

that this statute is fatally c.e feet Ive, and that or. this 







ground, and tills ground alone, tile statute -should be struck 
down. 

We also contend, as I Indicated, a second ground for 
the unconstitutionality of the statute, a second part of the 
Tiki. in contention, is "chat this type of segregation makes it 
impossible for Negro .children and appellants in this case ' to 
receive equal educqtionsX opportunities, and. that in this 
•'.ease, the court below found this to be 'so as a fact; and x 
i* ouXcx tiUri* uO quote on. page 24 S of the record, ** r* 

No. Till, where the court in its findings said, and J. quote I , 

"Segregation of white and colored children in public 
schools has a detrimental effect upon, the colored children., ^ 
Hie impact is greater when it has the sanction of .the lawy 
. for-th^policy of separating the races is usually Interpreted 
as denoting the Inferiority of the 'Negro group, A sensl? 
of inferiority affects the inotivation of a child to learn. 
Segregation with uhe sanction of law, therefore .has a teudsncv 
to retain the educational and mental development of Negro 
children and to deprive them of some of the. benefits they 
would receive in a racial Integra ted school system.:" 

Now, as we had indicated- before, this finding is amply 
supported by the uncontroverted testimony, and we .feel that 
what the court did in this case in approaching this finding 
was that it made the same approach on a factual basis that 

Lu& o^aatt Coses, 
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It Is cur contention, our vie vr, that vlien this Court 
was confronted f I Ui the question of whether MeLaurin and 
Sweatt were afforded equal sducaMoriEi opportunities that 
it locked at the restrictions impered to find out 'Whether 
or not they :l» 'any way impaired fee quality cf education " 
i/hic.h was ofpsrMl. und ’i^cn finding that the uu ty of ■ 
v.vi'.- • ■/»!*'(’* t.'—v- ^ ; t/SOll. OO — i'Ccl UUOOL* uiXO S Ogre,'pL UOd. COndiV.il' 

that this Court held '.in both instances that those racial ' : 
res trio toons could not tend „ 

"--he court below, based on 'this 'finding, starts its 
e:otu.natioh in this name- way. , It finds that oio restrictions 
rod oh the appellants complained of place them - a hi other 
Hegro children in the class at a disadvantage with respect to 
the quality of ^education which they would receive, and that 
as a result; of these restrictions, Hegro . children are — ' the. : 

• development of their minds, and the learning process is 
m paired and damaged „ 

Ue take . the position that- where there exists educations 

•' -■■■. •-• •• ■■/;'»■■■. 

inequality, in fccro, that it necessarily follows that educa- 
tional inequality in lew is albo present.; 

But the- court below felt, as 1 .indicated before, the. o 
the only concern of the Constitution with the question of 


/ 


.7 .,U-n Yr r * ■* 
\ 
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phy; 


afforded had to be equal, • ■ and " absent any inequality with T 
c* > * " ph.ys iCstl a oiJ- 0 . v'-Sf- , they c-av . '-te s 10 fotU'-ci by 


Plessy v. Ferguson and Gong Lum v. Hice*' 1 

It is also clear from the court' J s oolnion that it was 

i • - " 

in a great <ieal or confusion and doubt and, perhaps, even 
in torture in reaching these results. 

I would again like to quote from the record the court* s 
opinion, on page 24-3, and the Court says : 

"if segregation within a school as in the tic!*?. trite 

• v V 

case is a denial of due process, it is difficult to 
see why segregation in separate schools would not result 
in the same denial. Or if the denial cf the right -..o 
commingle with the ma jority group in higher ins titxrl lens 
of learning- as In Hie Sweatt case and gain the eduer tiou 
advantages resulting there from, is lack of due process, 
it is difficult to see why such deniai would not result 

in the same lack of due process If practiced 1st 

- ' . ' : ■■■ ■•■■■■.- ' 1 

- . ' ' , 

lower grades. - “ j 

¥e say that but forfthe constraint which the Court feels 
was imposed upon it by the KcLaur-in case — 

The Chief Justices ¥e will recess for lunch,. 

(A short recess was taken.) ■:-* , 

The Chief Justices Mr. Carter? 

Mr. Carter: Just before the recess, I was attempting- 

to show that in the opinion of the court below that it was 
clear from the opinion that the court felt that the rule of 
law applicable in the McLaurin and Sweatt cases should apply- 


h.s re , but ielt that it was cons trained and prevented from 
doing that by virtue of. Plessy v. Ferguson and Gong Lain v. 
Rice. 

be believe that the court below was in?ong in this con- 
duelcrx. Wo think that the rules of lair applicible to 
.■icuviLATc^ti and dves tt doyappiy^ and that there 
this Court which recjuirs ja contrary result. 

Justice Resets Was there any evidence in the record to 


>ubv the: ‘inability*: the lesser ^ability 


wj. CUiiU i.Lv olk: 


segregated schools? 

Carter s ; Yes , strj there was a great deal of tes Miter 
on t.i-3 impact of racial distinct?, ohs and segregation, on the 
emotional ; as^ :mentai; develbj^nt of :a child. 

Eovi this is, in summary, finding eight of the Court, a. 

j : ■ ..■■,■■■■ 

suimLariza ticn of the evidence that we introduced on that. 

. . ■■ ' . ;■■■■■ 

_ Justice Heed s And -the findings go to the ability to 
..earn or merely on the emotional reaction? 

' v. ■ 

itr. Carters ' Line finding ' says - tha t - - 

Justice Reeds 1 know about the' finding, but the evidence 

hr. Carter: the evidence/ yea, sir. The evidence went 

so ti'Ci ract that in the segregated school, because of these 
-notional impacts' that segregation has, that it does impair 
Aho anility to learn ; that 'you are not able tc learn as well 

In a mixed school, and that further than 
- '1: i'-' 1 ’ from Contact witi members of the domiaaFJt 
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group and, therefore, your total educational content Is 
somewhat lower than it would be ordinarily. j 

Justice Reeds would those citations be in your brief on 
page 9? 


Mz 

V Carters 

Yes, 

sir. 

In 

fact, vha t we a 

was jb o 

pick up 

In 

summa 

r~ a 

v 

nd refer the Court 

of the,: 

various 

dis 

r.bili 

y. 

to 

which cur vitns 

and we 

covered 

the 

ques 

tion 

w. . 

the content of i 


They are ail set out bn page 9 of our brief.' as civntLcns. 

Justice Burtons Xt is your position that there is s guonu 
deal acre to the educational process ' ovea in i jlio oloinont?* 
school than what you read in tile books? 

Mr,, Carters Yes, sir| that is precisely the point . 
Justice Burton: And it is on that basis which -is kes a 

real difference/ whether it is segregated or not? 

j ms . Carters Yes, sir. We say that the question of 
your physical facilities is not enough. The . Constitution 

does not, in terms of protecting, giving equal- protection of 

' '• ' . ' 

the laws with regard to equal educational opportunities, does 
, . - / ■■ fi 

hot stop with the fa ct that you have equal physical facilities.. 

but it covers the : t«iole educational process. " 

■ The Chief Justice : The findings in this case did net 

stop with -equal physical facilities^ did they? 

Mr. darter: Ho, sir ; the findings did not stop, but wean 

beyond that; .But. nr X irdft-\, the Court r.V. hot : feel thu f 


it could go in the lev beyond physical facilities. 

of the tvo cates vhich the court belov indicates have 
Kept it from ruling as a matter of lav in this case that 

educational, equal educational, opportunities uere not 




It is our posit inn that Plossy v. Ferguson is not in 


point harej that it had nothing to do with educational opptsm 

. V.l 

tunities whatsoever • 

¥e further take the .position, that whatever the court 
■below my have felt about the reach of the Pies fey. case', that 
this Court in the Sweatt ease mco it absolutely clear that 

Plessy \r, Ferguson had nothing to do with the question of 

, ; . . ■ : h 

sc-.ucatlon 0 

r lhe Court, in its •. opinions- - after: disouse ihg si pucl 


ease , the Fisher -esse; and the Gains.? case in the Sweats 
opinion said that; these are the only cases in tills 0 ourfe xd itch 

control the issue of racial distinction In State-supported 

; ; ^ ' v . ’ ■ 

graduate and professional education. 1 

^ '>■ ' ' : t ■ : /• 

Wo think this was .a pointed and deliberate omission in 

p lossy, and that the Court is saying that Plessy v. Fe*gu son"; 
certainly has nothing to do with the validity cf racial dis- 
tinctions in graduate and professional schools. • 1 

By the mam.' logic, we say that- since Plessy had nothing 
to do with the higher level of education, it certainly has 
nothing to do with equal eduoatlonal opportunities in the 

elementary grades. ; • 

For that reason we think that p lossy need not b© oOn©i w 

d- ; : ;■ ■ * ■ 

dered? that it has nothing to do x’lth this cs-se, and it i® 


out of the case entirely 


„ .»t v ’ n . •'S'- > v4 , v .. *fV-i m • - 7 » 

• i-*?'. W ' Li,;.*! ii L* ♦’> *-* ’<!» <* 


• : r ^ ;n, '2?g. fco ** 
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was f ound that the physical facilities , curricula, corn’s os 
of study. qualifications and, 'quality of teachers, ay 

* H • i 

other educational facilities in the tiro sets of schools -~ e 
comparable? 

• • - *• # ‘ ' 

... **. / . . t 

fee Carter! ,2es , sir* 

The Chief Justice; nnd uhs only Item of o-schVA^v* ,.* .t- 

an item of die crimination, uus . transportation by bus *P-’ 

* ■" • . 

colored students without that facility for uhe irniv-e s - 
Kro Carters That is true* Cut the Court «aeSK. 
the physical factors that the Court found, and then the Cc-ace 
•gent on to sho¥ hoi? segregat ion ts&Q the a&ucaticnaj, wp* - - 
tun it i e s inferior, and this , ire think, is the hear t o a Ouv 

case*. ■' '> . ' / — ”'v’f ; 

The Chief Justice s That is all ^hat- you .really haw 

.... ’■.*** . ••; 

here to base your segregation issue upon*. 

Mr. Carters That is right. 

The Chief Justices X . mean, of course, you could save 
the issue as to equal facilities on the other, out.. so. -'“•••• 
all the other physical facilities, curricula, teachers-, ahd 
transportation and all that, and so forth, there is a 
ing that they are equal?. 

fe. Carters Yea , sir’s and ¥£ do not convrov»rc tn.. v 


f iridinf 


ither case that the court he lou cited vas ^ 


i-oi'tfi hum ”U Rice cese* «. 


do not? thirl* 


V/ VlvA>* V C'i 1 
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‘ con trollies he*© eithea?. 

In mt case It 1 b true that what vss involved was racial 

dlstlnetlon In the elementary grades. 

Justice I'ouglas! «as that a Chinese student? 

W. Carter: That was the Chinese student. But we think . 

: t^t case is so different from our case that it cannot control 
- the decision in. this' ease,: beoauee there the Which • ; : 

raicsd by petitioner of Chinese origin was that she aid not . 

;■ ; :; a t all contest the State's power to onft&eea racial classifica- 

; • . ... • 

tion* y.--V. . 4 - ■ 

'h y : sll9 conceded that tha-State had such power. What 

petitioner : uas objecting to was the fact that, as a Chinese; 

1 Child of Chinese^ origin 5 that she was retired to have con- 
tact with negroes for school purposes which, under the segra- 
'14 on laws of Mississippi, white children were protected 

against. 

She said that if - and her contention was that IS - 

there were some benefits, or harms that would flow to white 

children from being forced to have contacts with Hegroes, thac 

^i r \ X 4- to ^enef^t 02 ? to "be fz*ee na^u 

she had an ecj.ua,i rlgn^ 00 

. , a-u a +- <-n v»eoulr© her to "be cl&ssliicd 
from such contact j and i»hat '*• 


r% 


among 'segroes for school purposes was a denial to her of Vhe 

.. 4 - : • ^ ■■ . ■ *&: 

equal protection of the laws « 

, «„ that instance that case cannot 

Our contention is -chat in Mm 


Z tzctzliz rhcn h: 


n x* S~1r 
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3 tat® to make any classification whatsoever, and we think 
that what the Court did below, this Court, in defining what - ^ 
was the issue in this case, said that the question was whether 
an American citizen of Chinese origin is denied equal protec- 
tion and classed among the colored races for public school 
purposes, and furnished equal educational opportunities . 

It said that were this; a new question, ! Ve would think it 
would need our full consideration, end it would be necessary . 
for full argument, but it is not a new question, it as the 
same question that we have many times, decided to be within 
the purview of the states, without the intervention of the 
Federal Constitution.” 

Fo ,r we do not believe that Gong hum can, be considered 
.. * : / . - i > 

as a precedent contrary to the position we take here. Certain- 
ly It cannot be conceded as such a precedent until thlsi Court, 

when the issue is squarely presented to it, on the questicnof 
the power of the State, examines the question and makes a 
determination in the State's favor $ and only in that instance 
, do we feel that Gong Lum can. be. any authority on this question, 
v Justice Frankfurter* l^Sr. Carter, while what you say n»y 
be so, nevertheless, in its opinion, the Court, in Gong Lum, 
did res t on the fact that this issue had been settled by a 
large body ^ oradjudieations going back to what was or migit • 
fairly have been called an abolitlonlsc State, the Common 
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Going back to the Roberts case — 

Mr. Carter: Yes, sir. , , ‘ 

Justice Frankfurter: — 1 want to ask you and a maj 

X say. particularly in a case of this sort, a ques oiun does 
not imply an answer* a question merely implies an eager! desire 
for information — I want to ask you whether in the light of 
that fact, this was a unanimous opinion of the Court whien, • 
at ''■'the.' time, had on its memberships justice Holmes , Jus ties 
"Brands Is, Justice Stone — and I am picking those 1 oug not in- 
> ri diows ly , hut - as ' Judges who gave great evidence of - ‘being -very 
sensitive and alert to questions of so-called civil liberties 
and I should like to ask you whether you think that decision 
rested on the concpsaion by the petitioner mn taau case, aAd 

the problem of segregation was not involved and, in >?act S/ 

' " / / V f . . • ' 

that underlay the whole decision, the ^hole adjudication 

whether you think a man like Justice Brandeis would have beer- 
foreclosed by- the concession of the parties? 

Mr. Carter: Well, Your Honor, in all honesty, I voulo 


say that only partially would X : consider that to be true. I 
think that what the Court did In Gphg Luia, the Court was pre- 


sented with: the issue or the question, and it assumed .that 
facilities were equal! and the Court at that tiice, with regara 
to this issue which was raised, although they conceded 
power and did not have to iaake any full examination, it ^lt 


- , v /v ,t^ 4^si0hs that the only question 

eftsr reviewing taose ooa.;r 



!I 


m 
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that they vauld have to consider or settle was the question 
of equal facilities. ,, j 

Justice Frankfurter. Yes. But the Court took as settled 
hy a long course of decisions that. this question was many times 
decided that this power was within the constitutional power 
of the State legislatures., this power of segregation* 

-Mr,’ j Carters Yes, sir. . 

Justice Frankfurter; She more specific question 1 would 
. like to put to you is this; T> o we not have to face the : s aot 
•that what you are challenging is something that was written 
. into the pul^llo law and adjudications of courts., including , 
this Court* by a large body of decisions .'and* therefore > the 
question arises whether, ''and under what circumstances, this 
Court should now upset so long a course of decisions?/ 

Don’t we have face that, instead -of chipping away 

. .. ■ . . t j , -v .. 

ana saying, "This was dictum, ” and “This was a mild dictum, n 

and "This was a strong dictum, M arid 'is anything to be gained 
by concealing that central fact, that central issue? 

y / m„ Carters Well, I do not tixinki Your Honor, that you 
have to face that Issue. ;; -V . ht.-— 

i-jy view is that with regard to this particular question 
this Court decided' with Sweatt v. Painter. ' 

Xn Swcatt v. Painter in this Court, the only decision 
here which was decided on the question of "separate but equal, 
■v Q- Sw .. .p-iny o'iit from PXeaey v and this Court 
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in the Sveatt case^ it seems to me very carefully to have 

■V . -V ■ ■ ' .... . . • . •• U . . " ■ ■ - 

decided that it did not have to face the question because 
Plessy v. Ferguson was not involved. 

I think in this particular case the only decision c t this 
Court which can -he* said to have decided, a question of the 
validity of racial distinction in elementary schools is this 
case that I am discus sing. . 

IJoir, I think that in view of the concession, in view of 
the fact that, the Court felt this was net a case .o*f first 
impression, although I think it was : and is a sase" of 'first 
impression in this Court- at the time it came here, that this 
Court did not give the arguments at all a full consideration 
fhisfe ve think that they require. 

Justice Frsnkfur ter s You are quite right in suggesting 
that this question explicitly as to segregation in the primary 
■grades has not been adjudicated ■.'by this Court. 

This question is in that frame, in that explicitness, 
unembarrassed by physical inequalities, and so on before the 
Court for the first time. But a long course of legislation 
by the States, and a long '-course of utterances by this Court 
and other courts in dealing with the subject, from the point 
of view of relevance as to whether a thing is or is not with- 
in' the prohibition of the Fourteenth Amendment, is from my 

Point of view -almost /as imprecelve as a' s ingle decision which 

■(/ 

does no-; hih *! would be vwStm* ih a ponstltuticaml 


r;£.se by a direct adjudication: but I do think we have to 
face In this case the fact that ve a re dealing with a7long“ 
established historical practice by the States, and the 
assumption of the exercise of pover which not only Fas written 
on the statute books, hut has been confirmed and adjudicated 
by S tate courts , as wll as : by ; the expressions ot‘ this Court 
Mr„ Carter: ‘Wbir, Mr;* : Justice ^ankfurt 1*2?, 2 . would uay 

on tiiat that .C i?as aauempuing ne're <jo take the narrow position. 


ith regard to this ease 7 and to approach it in 




thought the Court approached the -decision in Sweatt and 
I'fchaurin o 

2 ha ye no hesitancy in saying to the Court that if they 
do not agree that the decision can be banded dcun in' our favor 
cn this basis of this approach, that 2 have no hesitancy In 

^saying that the issue of "separate but equal 11 should t J*e, faced 

■ •■ • . ' . ' 7 • ■ ■ • j . y , • ; 7 7 7 ..-V- 

and ought to be faced, and that in our view the "separate but 

_ _ equal" doctrine should be overruled « - ;; ' 7 ' ■77::-'.X7)' 

But as I said before, as the Court apparently approached ■ 
oweatt and Mchsurin, it did not feel it had to meet tiiat . issue * 
and we do hot feel it has to yieet it l^rey if the Court 
has reached a ^^4*8^74^^^^ to it., then w, 
of course, take the position that the "separate but equal" 
doctrine should squarely be overruled. 

Justice Frankfurter? Kay X trouble you to clarify that? 

/. ■ . ■ ■ - '7 ' " ; 

vO V anderstahd ire jtvjhah you. bate jupc said that you think 

/ ' y 

/ // 



this EaBsas law is bad on the record, la-bad. in the Esnsae 
Gese* on tb© ; "©©parate but ^ cloetpiney and that even by 

that test this ■ 

Rv. Carter? ktn oir$ X thin?r — 

. ^\iStio© : tcH ; fas©v.. 

the “separate but ©tnis-I" doctrine? s ^ ■..-■■.■■•■ . •• ' ' > ■; 

Cart e&t BecLuzrj in ce far cm this Court iii ^ouG^:-m: i 
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As I 

att© 

mpted to 

inaieato 

before. 

that was 

a case. 

of 


ii^st ^ although the to think it : 

fas, and that has?© actually -we are now being presented — the i 

>r;il vi- '.'/''t ■'■■■i -j y y ■ .. : '' ; kV. : ;;. '■;■■■■ " 

Court Is now being presented wita e’ case of .fikat' iiupr&s3lon 5 

when it has a full record, which yen can give full cons ideation 
to, and that Gong Lua, which did not scvo&reiy raii^ the issue* V 
c ught not to be ocrtrolltnsu . • . • 


All I am saying is that you do not have to overrule • 
'•'separate but equal” at the elementary school level in 
deciding the Fa ns as case because you have never decided the 
"separate but equal" applied at the elementary school level 
Justice Frankfurter : Are you saying that ve can say 


is net 

a doctrine that i 

s; 

^ W «.« -4 . ■ 

IS 

that vha t you srs 


think 

you 

are saying ths t 

segreg^tlo 


,-r l-.s- all right in street cars ard railr cad cars and 
restaurants,, but that is all that re have decided. 

Hr. Carter: Fhat is the only place that you have , decide d 

tvht it is all right, i ;; \ hi ,.J 'F yy V'-i- i; .. - 

Justice Douglas: And that education is different* educa- 

tion is different from that. 

• 't|-Ir « Carter: Yes^^ir,. 

Justice Douglass fhat is your argument,, is it not? 
ir yi 5 1 that : yrour argument in this case? Y' v ,y 

Kr a Carter: Yes * 

Justice ih?ankfurter: But ha sr can that be your, argument 

then oho yrhole oasis of dealing vith education thus far has 
peer, to find cut • whether^it.^.the ""separate but equal" doctrine 
-Is satisfied? 

Justice Douglas: You are talking about the gist of the 

cases in this Court? 

Jus ti e '■ Frankfurter: T am talking about the cases in this 



Court. 

Mr. Carters As I interpret the eases in this Court, your 
Honor, as I Interpret the Sveatt ease and the HoLaurin case, 
tte Question or “separate end equal," as to whether the separate 
and equal doctrine was satisfied, I do nottbelieve that that 
a tsplied thsi'O. In,. J'cLaurin there vas no, »epsr« ui,on, 

justice pranifurteri 'But -tey-the-^iaesroaafi., .tales , , . 

the beginning of the "separate but. equal," and unless I oca- 

pletely niseenceive tho ‘cases X have read before X ceae here 
and those in which I Sva participated,, the test in each one. 
of tliese oases was Whether “separate and equal" i? relevant or 
Whether it vas satisfied, and we have held An soue of the 
oases that it wao not satisfied, and that in a constitutional 
case we do not have, to go beyond the imnedlete necessities ^ of 
the record, and we have said as to others shat for pu. j„oes 
of training in the law you have a ained situation; you can not 

dra v that line. 

I K r. Carter; fell, tafe the Caines case; your Honor; 
the only thing' that i, would say on the Gaines case is that 
u.,.at the Court decided in the' Gaines case was that since there 
were no facilities available to Negroes, that the 
Gaines had to be admitted to the ' white scnool. 

Now, it is true that there Is. Certain language in the 
Gaines case which would appear to give support to Flessy v. 
-ernuson. but the language in terns of the decision - you. 


have to take the language in regard to what the decision 
stated in the Sipuel case — I think it is the same thing, 
and when we get over to Sweatt and Mcleurin, we have a 
situation in which this Court went beyond certain physical 
facilities and said, "These are not as important as these 

: ■ . v j ■ 

other things that we can not name," and it decided then to 
set standards so high that it certainly would seem to me to be 
impossible for a state to validly maintain segregation in law 
s chools . ■ • 

In the McLaurin case, without any question of separation,. 
What the Court did was that you have the same teachers, and t 
so forth, so there could have been no question of his being 
•set apart, except in the classroom, and so forth — there 
could be no question cf the quality' ‘of instruction not being 

the same. . •• 

This Court held that those restrictions were sufficient 
in and of themselves to impair McLaurin’ s ability to study 
and, therefore, to deprive him cf the equal protection of 
the lav. ; . ' . . : 


So, in my view, although the Gaines case is a case where 
you have the language, the decisions really do not hinge 
on that. 

Justice Reed: In the Gaines case it offered whs t they 

called equal facilities, did it not;? 

■V /■'.'= .. / / . . ' •' ‘ ' . ' 

Mr. Carter; They offered facilities out of state, out of 
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state facilities * 

Justice Reed: But which they said were equal. 

:• " » ■ ' . . • '• i ; . • . • 

V 

Mr. Carter* Yes. 

justice Reed: The Court said that they were net equal. 

Mr ./Carter : Yes, air; this Court said net only were they 

- not equal, 'out that the state had the obligation of .^nlchlns 

whatever facilities it was going to offer within the state. 

' justice Reed: Veil, we did fa£§ he fore us In the Salnes 

case the problem of Separate and equal." Ve determined that 

. hr-r-ause they vere out of the state, 

they were ncx. eaw i DCwdUbL 0 j 

Mr. Carter: Veil, year Honor, I do not conceive of 

-separate end equal" as Being the type of offering that the 

State of Missouri offered when they attempted to give cut-of- 

state aid. ' ' 

Justice Reed: Neither did this Court; but Missouri 

claimed that they were equal. 

Mr. Carter: I am sorry, I do not think ydu,have understood 

my answer. I 'do not conceive of the out-of-state are which . 

!\ Missouri offered to petition Gaines to go to some institution 
outside of the State as being within the purview of a "separate 

but equal" doctrine. ' * ■ > 

- - n t* e, /a-nisY’Q i'c but equal doc tr i. ne * 

I think that in terns of the sep-rau. 

„ ^ f,f «3&r;8rniuO but squfl i 

that there must be the; s-ecreco.t^p • 

- doctrine/ T think, concerns itself with segregation within the 

State and toe setting up of two Institutions, one for Negroes 


S?f- 

m 


and one .for whites. 


All the State was doing, I think there, was that it knew 
that it had the obligation of furnishing some facilities to 
Negroes, and so it offered them this out-of-state aid. But I 
do not believe that actually it can be — I mean, my under- 
standing is that this can not be classified as a part of the 




"separate but equal" doctrine. 

Justice Reedi No. This Court did not classify it that 
way. They said it is not separate and equal' to give education 

in another state and, therefore, "You must admit him to the 

„ l. . 

University of Missouri/ was it? ;■ 


Kip. Carter: The University of Missouri, yis . 

Justice Reed: Yes. 

Justice Frankfurter: But there is another aspect of my 


cues t ion . namely, that we are dealing here with a challenge 

i ;V;Y ■ ; : y 

to the constitutionality of legislation which is not just one 


legislative responsibility, not just an episodic piece oi 

* . 

legislation in one state. 

But we are dealing with a body of enactments by numerous 
states, whatever they are — 10 or 20 not only the South 
but border states and northern states, and legislation which 


. has a long history. 

. Now, unless you say that this legislation merely repre- 
1 sent s man’s inhumanity to man, what is the root of this 
legislation? What is it based on? Khy was there such 



legislation, and was there any consideration that the states 
were warranted in dealing with — maybe not this way but 
was there anything in life to which this legislation responds? 

Mr. Garter: Well, your Honor, I think that this legisla- 

tion is clear — certain of this legislation in Kansas that 
the sole basis'.' for it is race.- - "*;• 

Jus' tide frankfurter: Is -race?.. 


Mr. Carter: Is race, * \ 

\ 

-Justice : ?r a nkfurter: Yes, I understand, that. I understand 

all this legislation J But I want to know why this legislation, 
the sole basis of which is race — is there just some wilfulness 
of man in the states or seme, as I say, of man's inhumanity to 
man, some ruthless disregard of the facts of life? 

Mr. Carter: As I understand the State’s position in 


Kansas, the State of Kansas said that the reason for this 
legislation to be applicable In urban centers, is that 
although Negroes compose four per cent of the population in 
Kansas * 90 -per cent of them are concentrated in v the urban 
areas , in the cities of the first class, and that Kansas has. 
neople from the North and the South with conflicting views 
about” the question of the treatment of Negroes and about the 
separation and segregation, and that, therefore, what they 

did was that they authorised, with the- power that they had, 

■' . ; ' '' : • ' •• '■ . V . I 

they authorized these large cities where Negroes appeared in 

large numbers to have segregated public elementary schools. 


?■ 

I 


Ifensas law? 


Mr. Carter: I am not sure, but I believe in 1862 . 

..'?.e thief Justice: In 18o 2, and the next amendment wts 

1868 ? 

i»r. Car oer : _ j.6c2, hr . Vila on tells me. The legislation 
on which this statute arose was first enacted in 1.86 2. 

; The chief Justice: That was amended in I8S£. 

hr. Carter j chat is right. But our feeling on the reac, 
~:2 eq.ua.t protection, the equal protection: clause, is that as 


u 


i : 


a PP- n so, co momuern of a minority group, whatever 
r,.ne majority may feel that they can do with their rights for 
w.id we ve r purpose, that the equal. protection clause was 
... upended to protect them against the whims, as they come and 
so. if 7 / ■ ... 

Justice Frankfurter » How would you establish the fact 
that 'it vas . intended to protect them against them? Hew would 
l ilnd out if I liked to follow your scent; that Is, what the. 
.:.^mcnai^nt;.is intended to accompli oh, how would I go about 
finding that out? 

■ hr. Carver: I think that this Court in, certainly since 

- It s .7 y v , Berguaon —~.ims Court, and irr Shelley - _?z_,_._I»rsenier, 
tJs f; repeatedly said this was the basis for the amendment. 

-he amendment was intended tc protect Negroes: .In civil and .. 
Political equality with whites. 


I 


Jus ti'ce - Frankfur ter* : Impliedly it .prohibited the 

doctrine of classification, I take it? 

Mr* Carter: I would think, your Honor, that without 

regard to the question of its effect on Negroes, that this 
business of classification, this Court has dealt with it time 

and time; again. ; • 

For example. In regard, to a question of equal treaxssent 
between a foreign corporation admitted to die suate, ciid «- 
- tic corporation, where the only basis for- the Inequality: 

• is 3il the residence of the foreign corporation , 
this Court has held under its classification doctrine that 
there is a denial of equal protection. 

Justice Frankfurter: Meaning by that that there was no . 

rational basis for the classification? 

, Mr. Carter 2 Hell, I think that our position is that 
there is no rational basis for classification based on that. 

Justice Frankfurter: But do you think that you can argue 

that or do you think that ve can ^usuify this case by some 

■ ' V 

abstract declaration? • I 

Mr. Carters -Well, I have attempted before lunch, your 
Honor, to address myself to that point, and ’that was one of 
the bases for our attack; that this was a classification, 

"an instance of a classification, based upon race which, under' 
these decisions of this Court do not form a valid basis for 


the le gis la ti on , 


1 


X 




IK,: 




Justice Reeds Mr. Carter, you spoke of equal protection. 
Bo you make a distinction between equal protection and 
classification, on the one side, and due process on the other? 
Is that your contention, that this violates due process? 


McCarter:* We do not contend It in our complaint. We 

& "■ 

think that it could, but we thought that equal protection was 
sufficient to protect us. . 

Justice Reed: ■ And do you find a distinction between 
equal protection and due process in this case? ;> 

■ ; ■ ■■ . ; .-V . : h ' ■ '= . ; • ..'V' V *. A' , 

Mr. Carters I do not. I think that the Court wiouid in 
terns of equal .protection and due process, decide that under 
the equal protection clause and, therefore, do not consider 
due process. But so far as my understanding of the law, 

I would see that there would be no -real distinction between 
the two. 

I would like to reserve the next few minutes for 
rebuttal. 

The Chief Justices .' General Wilson. 

ARGUi'lEh? OU BEHALF OF THE APPELLEES 









3y Mr. Wilson 


Fir. Wilson May it please the Court, I represent the 
Sta - ce of iShnsas, who was an intervening defendant in this 
proceeding. 


fpVi/s ^ rsfl.'siaT 


. ... fee issue raised by the pleadings filed by -die State in 

the court below was restricted solely to the matter of the 
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constitutionality of this statute, and I want to limit my 
remarks to that particular phase of the subject. 

This Court heretofore noted an apparent reluctance on the 
part of the State of Kansas to appear In this case and parti- 
cipate ac uively in these proceedings. Because of that fact 
I vould like to digress for a -moment and explain to you the 
position that the State takes with. regard to this litigation. 

As my adversary pointed out, the effect of the -Kansas 
statute is local only; it Is not statewide. 

. • • . . 

Furthermore , the statute ps roil ts, and does not require, 
boards of education in designated cities to maintain segregated 


s cho ol s ys terns . ■ 


Pursuant to that statute, the Board of Education of the 
City of Topeka set up and does operate a segregated school 
system a fleeting students in the elementary grades. 

'".'■T Now, this lawsuit in the court below was directed at the 
Topeka Board of Education. • 

The school system set up and maintained by that Board 
was under attackv 'TIic Attorney Cenorai, therefore, took the 
position that this action was local in nature and not of state- 
wide concern. We did not participate actively in the trial 
of the case. /' ^ ’• . 

However, a f ter , the trial in the court below there was a 
change in peraonnel and a change in attitude on the part of the 
coard oi .education. The Board of Education cle termined then 






that it would not resist this appeal. 

The Attorney General thereupon determined that he should 
he governed, his attituefe should he gbvern^ by the attitude 
taken on the local level. Consequently we did not appear. 

X mention this to emphasise the fact that we have never 
at any time entertained any doubt about the constitutionality 
of our statute. 

The Chief Justice; General Wilson, may I state to you. ' 
that we were informed that the Board 'of Education would not 
be represented here in argument, and. would not file a brief, 
and it being a very important question, and this case having 


facets that other cases did not, we wanted to hear from the 
State of Kansas. ' r 


Mr v Wilson; We are very glad to comply with the Court’s 
request. I was simply attempting to emphasize that ve did not 
intentionally disregard our duty to this Court. 

The Chief Justice; I understand it. • - 
As I understand it, you had turned it over to the Board-' 


of Education and expected them to appear here, is that right? 
Mr. Wll3on: That is correct, sir. 

The Chief Justice; And when ve found out that they 
were not going to, we did not want the State of Kansas and 
its viewpoint to be silent. 

Mr. Wilson; Hot;, the views of tile State of Kansas can be 


stated very simply and very briefly; We believe that our 
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statute is constitutional; We do not believe it violates 
the Fourteenth Amendment* • 

We believe so because our Supreme Court, the Supreme 
Court of Kansas, has specifically said so. We believe that 
the decisions of the Supreme Court of Kansas follow and are 
supported by the decisions of this Court, and the decisions 
of many, many appellate courts In other jurisdictions. 

In order to complete the perspective of' the Court with 
respect to the Kansas school system, I should like to allude 
briefly to the general statutes of Kansas /which provide 
for elementary school education. * ■■'■■'■■-.II- ''- 

•Shere are three types of municipal corporations in Kansas 
authorized, to maintain public elementary schools . There is 
the city of the if ir 3 1 class, cities consisting of 15,000 or 
more persons, of which there are • 12 in the /state* then, there 
are cities of the second class, and cities of the third class, 
which are included within the common school districts . 

how, this statute, X want to emphasise; applies only to 
cities of the first class, to those cities which have 
populations of more than 15,000. 

w It does— authorise separate schools to be maintained for 
the llegrc and white races In the elementary grades in those 
cities; with the exception of Kansas City where a separate 
junior high school and high school Is authorised. 


My adversary has conceded, and the court below has found. 



that there was no substantial inequality in the educational ~ 
facilities afforded by the City of Topeka to these appellants. 
The physical facilities were found to be the same* or sub~ 
stantlally alikeh • -.i- v ih/ 

Hot only was that finding made with regard to physical . 
facilities* but the course of study was found to be that 
subscribed by state law and followed in both systems of schools 
The instructional facilities, were determined to be sub- 
stantially equal. There’ was the item of distinction wherein 
transportation was supplied to the Negro students and not 
to the whi te students. That certainly was not an item which 
constituted one of discrimination against the Hegro students. 

Therefore* it is our theory that this case resolves itself 

simply to 'this? Whether the "separate but equal" doctrine is 

; ■■■■■■ • 0 ■■■ ■■ ■■■ 

still the law* and Aether it is to be followed in this case 
by this Court. , 

•My adversary has mentioned -*» again I want to emphasize 
that the Negro population in Mans as i 3 slight. Less than four* 
per cent of the total population belong to the Kegro race. 
Justice Frankfurter’: TJhat is that number? 

Mr. Nils on; Sir? 

jus.tlc&Jgrankfubter : Hhat-ls that number? 

Mr. lM,lson:_ The population of the State* the total 
population* is approximately two million. 'The total Negro 
population is approximately 73*000. 


Kran ^f ur ‘ters And of those* how many are in the 
cities of 15,000, abphfc nine- tenths, would yousay? 

Mi?. Wilson; Cur brief says that nine-tenths of the 
Negro .population lix'ed in cities classified as urban. ' 

I Simula of the Negro population lived in 

t dities of, the firs t class . V / 

7;-7 ' ''And - -this , ■ a ; ccQi?ding : to your ’ bri^fj 
as I remember -- tthb present M is that this 

segregated class ' of primary s chools are in only nine of those 


cities? 


Mr. Wils on; In only nine of our Cities. 

As I recall, there are 18 separate elementary schools 
maintained in the State- under and by virtue of the statute. 
There is one separate junior hi^ sohopl and one separa te^hlgl 


school. 


■ ;In other camnunities we do have voluntary segregation, 
but tha t does not exis t with the sanction or- the force of 

Justice Black: Do you have any Indians in Kansas? 

Mr. Wilson: -We have a few, your Honor. 

Ju3 bice Black: Where do they go to school? 

- ^ Mr * ¥ilson: 1 lcnow of no instances where Indians live 

in cities of the first class. Most of our Indians live on • 

the reservation. The Indians who do live in cities of the 


first class would attend the schools maintained for the 
white race. 

Justice Black: Those who live oh the reservations go 

• ‘I-/ ••’••• , : 

f ■ . j . 

to Indian schools? 

Mr. Wilson: Yes, sir; attend schools maintained by the 


Government . 


Jus tree 


Black: Do any people go to them besides the 


Indians? . ... V- ' 

Mr ._ Wilson: I do net believe soj sir. 

Justice Frankfurter : Kay I trouble you before you con- 

clude your argument jj to deal: with this aspecu of the case, in 
the light of the incident of tie problems in Kansas, namely, 
what would be the consequences, as you see them, for this 
Court to reverse this decree relating to the Kansas i^w, or 
to put it another way, suppose this Court reversed the case, 
and the case went back to the District Court for the entry 
of a proper decree. What would Kansas be urging should be the 
nature of that decree in order to carry ( out uhe direction ox 
this Court? 

Mr. Wilsons A3 I understand your question, you are 

asking me what practical difficulties would be encountered in 
the administration of ‘she school system? # 

Justice Frankfurter: Suppose there would be some 

-difficulties? I want to know what the consequences of the 
' reversal of the decree would be, and vhat Kansas would be 


urging us the most for dealing with those consequences of 
the decree? 

Mr. 1/lls on: In perfect candor, I must say to the Court 

that the consequences would probably not be serious . 

As I pointed out, our Negro population is small. We do 
have In ota? Negro schools Negro teachers, Negro administrators" 
that would, necessarily be acsltiliated In the school system at 
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night produce some admlnis tra tive difficulties . 


I can imagine no serious difficulty beyond that. 

New, the question cf the segregation of the Kegro race 
in our schools has frequently been before the Supreme Court 
of Kansas, and at the outset I should say that our Court 
has consistently held that segregation can be practiced only 

■ '■ ■f-’i ■ 

where authorised by the statutes. 

The rationale of all those cases is simply this: The 

..... 

municipal corporation maintaining the school district is a 
creature of statute. It can do only what the statute -. ■ f ; 
authorises. Therefore#, unless, there is a specific power 
conferred, the municipal corporation maintaining the school 
district can not classify students on the basis of color. 

Justice Hoed: Have there been efforts made to remove the 

Act permitting segregation cr- authorising segregation In 

' ' ' ' . ' ;1. 

Kansas? 

Mr. Wilson: I recall, I think I mentioned in my brief. 

In 1876 In a general codification of the school laws, the 


provision authorising Idle maintenance of separate schools 
was apparently, through Inadvertence, omitted by the 
Legislature. It was nevertheless deemed to be repealed by 
implication. : 

But thereafter, in 1879, substantially the same statute 
vas again enacted. Since that: time, to ny knowledge, there 
have been no considered efforts made In the Legislature to 
repeal that statute. 

Justice Jackson; Mr. Attorney General, you emphasised 
the four per cent, and the smallness of the population. Would 
that affect your problem If there vere heavier concentrations? 

Mr. Wilsons It is most difficult for me to answer that 
question. It might. I am not acquainted with the situation 
where there Is a heavier concen tea ;tich, in ether words . 

Justice Jacksons I mean, your statute adapts itself to 
different localities. What ere the variables that the 
.statute was designed to take care of, if any, if you know, 
at this late date? 

Mr. Wilsons. My theory of "the justification of the 
statute is this i The State of Kansas was born out of the 
struggle be tween the Worth and the South prior to the war 
between the' States, and our State was • populated by squatters 
from the ; Worth and from the south. 

Those squatters settled in communities.;'. The pro- 
slavery elements settled In Losvemrorth, In Atchison, and 


Lecompton. The Free State elements settled In Topeka, in 
Lawrence, and in Wyandotte. The Negroes who came to the 
State during and immediately subsequent to the war also 

i ' 

settled in communities. 

Consequently, our early legislatures were faced with this 
situation: In 3ome communities the attitudes of the people 

were such that it was deemed best that the Negro race live 
apart. 

In other communities a different attitude was reflected. 
Also In some communities there- was a substantial Negro 
population. In other camiriunities there were few Negroes. 

Therefore, the Legislature sought by this type of 
legislation to provide ■ a means whereby the community could 

• ! " * | • y ■ • ' *■' 

adjust its plan to 'suit local conditions, and we believe they 
succeeded. 

Justice Jackson: You mentioned Topeka as one of the 

three State settlements, and that seems to be the subject 
that Is involved here with the segregation ordinances. Is 
there any explanation for that? 

Mr. Wilson: As I explained these matters — I am./- 

speculating we have In Kansas •*«- 

Justice Jacks cn: Your speculation ought to bo worth more 

than mine. 

. . ■ ■ . ^ . i < - . , : . ■ 

• • ' . \ " i 4 . * ' ' . 

Mr. Wilson: 'We. have in Kansas history a period of 

migration of the Negro race- to- Kansas which we call the exodus 4 



tbs black exodus, as^spoken of in the history books. 

,'i 1 , At that time, which. va3 in the 3 80 s, large Jsumbers_Qf_„ 
Negro people came from the South and settled in Kansas 
com muni ties. A large number of those people settled in 

Topeka and, for the first time, ’I presume, and again I am 
speculating, there was. created there the problem of the racial 

ad ius tmenu within tne c cmmt-i ixi ty • 

■ ■ . i( f • . . ■ , ;■ 

The record in this case infers that segregation was 

established in Topeka about 50 years ago. 

I am assuming that in my speculation for the Court that 
segregation began to be practiced in Topeka after the exodus 
|iad giyen Topeka a substantial colored population. 

'I 1 , Justice Reed.- You spoke of the density of the Negro 
population, of about four per cent covering the State as a V' 
whole. Have you in mind what city has the largest con- 
centration of residents by percentage? 

Mr. Wilson: The city with the largest concentration of 

Negro population is Kansas City, Kansas. 

Justice Reed: That is by percentage? 

Mr. Wilson: By percentage, a3 well as in absolute 

numbers . 

Justice Reed : t How high is it there? 

Mr. Wilson: The Negro population, I should say — 

perhaps Mr. f co tt can help me with this — I should say not 
mor>e than 10 per cent, is thac correct? 
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Mr.. Scott: That is about right, yes. 

Mr. Wilson: This statute has been squarely challenged !> 

in our Kansas Supreme Court and has been upheld, and I cite 
in my case the leading case of Reynolds v. The School Board 
where in 1903 the Court held flatly that the Kansas statute 


does not violate the Fourteenth Amendment to the' Constitution- 
of the United State's. 


That' opinion is an exhaustive one wherein the Court drew 
on the Roberts case in Massachusetts, and numerous other 
cases cited in the appellate courts of the state, and the 


Court followed specifically the rule laid down in the -Plessy 

. H 

case. ^ , 

It is our position that the principle announced in the 

Plessy case and the specific rule announced in the Gong Lum 

’ ** 

case are absolutely controlling herd. 

We think ;it is sheer sophistry to attempt to . distinguish 
those cases from the case that is here presented/- and we 
think the question before this Court is simply this: is 

the Plessy case and the Gong Lum case and the "separate but 
equal” doctrine. still the law of this land? 

We think if you decide in favor of these appellants, the 
Court will necessarily overrule the doctrines expressed in 
those cases and, at the same tine, will say that, the f 

legislatures of the 17 or 21 states,. that the Congress of 
the United States, that dozens -of appellate courts have been 
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wrong for a period of more than 75 years, when they have 
believed and have manifested a belief that facilities equal 
though separate were within the meaning of the Fourteenth 


Amendment. 

Justice Frankfurters There is a third one — 

» ... 

Justice Burtons Don’t you recognise it as possible that 
within 75 years the social and economic conditions and the 
personal relations of the Nation may have changed so that 
what may have boon a vaxid xn'cer pre ca tzcn oi. them ( 5 ^s-ars 
ago would not be a valid interpretation of them constitutionally 


today? 

Mr. Wilsons We recognise that as a possibility. We... 
do not believe that this record discloses any such change. 

Justice Burton’: But that might be a difference between 

saying that these courts of appeals and state supreme courts 
have been wrong for 75 years. 

Mr. Wilson: Yes, sir. , r .. 

\ 1 ’■ 

1 1 We concede that this Court can overrule the Gong Lira 


doctrine, the Plessy doctrine, but nevertheless until those 
cases are overruled they are the best guide we have. 

Justice Frankfurter : As I- 'understood, my Brother 


Burton’s question or as I 
it was not that the Court 


got the implication of his . question, 
would have to; overrule those cases? 


the Court would simply have to recognize that laws are 
kinetic, and some new things have happened, not deeming these 


1 
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decisions wrong, but bringing into play new situations 

t 

toward a new decision. I do not know whether he would disown 
me, but that Is what I got out of It. 

Mr. Fils on: Me agree, with that proposition. But X 

repeat, ve do not think that there Is anything in the record 
here that would justify, such a conclusion. 


Now, something has been said about finding of fact/ No. 8 
in the District Court, and I would like to comment briefly 
upon that finding of fact. 

Tne Court will recall that that is the finding of fact 
wnere in uhe lower court ue term! ned generally that segregation 
of white and colored children In the public schools has a 
detrimental effect upon the colored children. 

It may be signigicant that this finding of fact was 
based upon the uncontroverted testimony of witnesses produced 
by the appellants in this case. 


I should also like to point out that that finding //of 

' 1 jf / 

fact was based upon the uncontested evidence presented by 


the case. 


We think it is obvious, however, that the District Court 
regarded finding of fact No. 8 as being legally insignificant 
because having made a [finding of fact, finding of fact No. 8, 
wherein the' general statement is made that Negro children 
might be benefited by attendance at an integrated school 
system, the District Court concluded in its conclusion of 



law simply; tills: The court has heretofore filed. Its . 

finding of fact and conclusions of law, together with an 
opinion, and has held that, as a matter of law, the plaintiffs 
have failed to prove that they were entitled to the relief 
demanded. 

7 \) ■' 

In other words , findlngt of fact Ko. 8 is immaterial, 
we believe, so far as the issues of /bills case are concerned. 


The court did find, and we have mentioned the finding 
specifically, that physical facilities were equal; the court 
found that instructional facilities • were equal, the* court 
found that courses of study were equal. Those are the items 
that the -and the-£ohooi dis trict - have within their 

power to confer. 

Thi3 additional item, the psychological reaction, is 

$ ■ 

something which is something apart from the objective 
components of the school system, -and something that the State 
does not have within its power to confer upon the pupils 
therein. 1 ' 

Therefore, the. District Court, and we believe rightly, 
regarded it as something that Is inconsequential, immaterial, 
not governing in "this case. 

, We make one further point in our brief that may be 
significant, and; that is that finding of fact Ko. 8 is a 
general finding. It does plot relate to these specific 


aonellants 



As we understand the law , in order to obtain an 
injunction, obtain injunctive relief, which is prayed tor 
here, it is necessary that these appellants show in the (lourt 
below, first, that they have actually suffered personal harm 
from attending segregated schools in Topeka, Kansas' they raus - 
show that either they have been deprived of some benefit that 
is conxerred on the rest of the population or they must show 
that they are being/ subjected to some detriment that the rest 
of the population does not suffer. 

How, we submit that there -is nothing in the finding of 
fact No. 3 which indicates that these appellants specifically 
have suffered any harm by reason cf being compelled to 

attend an integrated school system in the City of Topfe'kkl' 

I'j • 

^ think it is significant that all of the other findings 
of fact relate specifically to the Topeka school system. 

They use the definite article when describing "the” system, 
until finding oi fact No. 8, and there the general statement 
is made indicating that the court believes that. Negro children 
generally would be better off If they were attending an 
integrated school system. 

Now, we submit on the basis of that finding of fact the 
plain ciffs below and the appellants here have not shown their 
right to injunctive relief bo cause they have not shown, the 
Injury that the decisions of this Court seem to require. 

The position of the State of Kansas, to emphasise again. 
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j.3 simply this: Our statute is cons ti tutional * it does not 

violate the Fourteenth Amendment, and that position is 
supported toy all of the decisions of the Kansas courts. That 
position, we think, is"' supported, toy the decisions of this 

Court. .. . 

Thank you. 

REBUTTAL ARGUMENT OH BEEALF OF APPELLANTS 
By Mr. Carters 

* Mr. Carter: We think that finding of fact of the court 

below makes necessary a reversal of its judgment. • 

Without regard to any other consideration, the court 
below found that inequality flowed from segregation, and our 
oosltion, as 3tated previously, is if there are facixioies, 
educational opportunities, in fact, that educational oppor- 
tunities can not toe equal in law. . . 

Justice Blacks • Why do you think that would apply? 

Mr/ ^Carters Because of the fact, sir — 

Justice Blacks Suppose it had been found d-j-lferently? 
Mr. Carters If it had been found or T should say if the 
court agrees that the findings are correct--- 

Justice Blacks Suppose another court finds strictly 
to the contrary with reference to the general principle, what 
would you say? 

Mr. Carters Well, this Court, of course, in a question 
like that reexamines the findings or the basis lor the 


i 
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findings and can reach its own conclusion In that regard. 

Justice Blacks Do you think, the Court can make a 
finding independent of the basis of fact? 

Mr. Carter: No, sir, they do not. What I meant to say 

was that this Court, if they agreed with the findings on an 
examination of this record, agreed with the findings of 
fact of the court below, and came to the conclusion that. the 
court below had correctly f ouno. Hie facts on xts own Inde™ 
pendent examination, that this Court would it would 
necessitate a reversal of that court 3 s judgment. I do not 
mean that the findings of the court below come here and that 
you have to accept them. Of course, I do not agree with that. 

) 7 ; /; 

Justice Blacks Do' you think that there should be a 
different holding here with reference to the question 
involved, according to the place where the segregation might 
occur, and If not, why do you say it depends — why do you 
say that it depends on the findings of fact at all? 

Mr. Carters I say * about the findings of fact because 
what I think the court below did was In approaching this 
question it followed the example of tills Court In McLaurin 
and Sveatt and, I think, it approached the question correctly;, 
so that it found that inequality in educational opportunity 
existed as a result of' t$s /racial restrictions. 


Justice Blacks Is that a general finding or do you state 

that for the State of Kansas,^ City of fopeka? 




M To Carter t I think I agree with the fact that the 

finding refers to the State of Kansas and to these appellants 
and, to Topeka, Kansas. I think that the findings were made 
in this specific case referring to this specific case. 

Justice Blacks In other words, if you are going to go 
on the findings, then you would have different rulings with 
respect to the places to which this applies, is that True? 

Mr. Carters ¥ell, the only thing that I think the 
findings dc whiu^Eis court reached the option and held • 
this finding, it seems to me that the only thing that -the 
findings would do is that, without regard to tne question, 
the court below, examining the facilities found thaw tney 
were uheq.ua 1. 

■■ Mow, of course, under our. theory, you do not have to 
reach the finding of fact or a fact at all in reaching the 
decision because of the fact that we maintain that thi3 I 3 
an unconstitutional classification being based upon race 
and, therefore, it is arbitrary. 

But all I was attempting to address myself to was to 
the specific examination by the court below on the impact of 
segregation on the equality of educational opportunities 
afforded. 

* ■- # 

Justice Blacks Are you planning to attach relevance to 

arching except the question of whether they ©re separate but 


equal? 
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Mr. Carters I think that they are relevant to the 
question of whether, they are equal educational opportunities 
that are being afforded. I think whether, in fact, you have 
equal education in the opinion of the court below, that the 
findings are relevant, and I think 'tSl¥ ; ‘1^ P i6urf below found - 
that the educational facilities were unequal as a result of 
segregation, but it felt that it could not reach the legal 
conclusion that t hejf were unequal because of two decisions 
ve have discussed. 

Mow, to conclude, our feeling is that this case could be 
decided on the question of the illegality of the classification 
itself. 

This case also could be decided on the question of equal 
educational opportunities as they are examined by the approach 
of McLaurin and Sweatt. 


Me think that the court below did the same thing. The 
court below did what this Court did in McLaurin and in Sweatt, 
and we think that in the examination of the equality of 


education offered, that what it did was it found that these 
restrictions imposed disabilities on Negro children and pre- 
vented them from having educational opportunities equal to 
white, and for these reasons ve think that the judgment of, the 


^ _ ; v j I . ; 

court below should be reversed and the Kansas statute should 


be struck down. 

(Whereupon, at 3:15 p.m. the argument was concluded. ) 



